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A Preliminary Discussion on the Issue of Joint Offenders in the Qing Dynasty: Taking the
Case of Brothers Trafficking Opium as an Example

Xiao Fei

School of Law, People's Public Security University of China, China Beijing 100038

Abstract: As the culmination of traditional criminal law, the Great Qing Code established a unique penal system for joint
crimes that differs from modern criminal law. The Qing Code's provisions on joint crimes were inherited from the Tang Code
and maintained the same core principle until the Qing Code, which was to punish the instigator as the principal offender, with
the exception of joint crimes involving family members (not involving harm to others), where only the senior family member
was punished. Specifically, for ordinary joint crimes, the principle of punishing the instigator as the principal offender is
consistent with the modern criminal law's determination of the principal offender in joint crimes. However, when it comes to
joint crimes involving family members (not involving harm to others), the Qing Code deviated from this principle and only
punished the senior family member. The Qing Code's provision of not punishing the junior family members in joint crimes
involving family members (not involving harm to others) fully reflects the ethical characteristics of traditional law, which
emphasizes the social status of the offender within the family hierarchy to adjust the severity and existence of punishment.
Specifically, in joint crimes involving family members, it highlights the educational responsibility of the senior male family
members. Taking the case of "Brother Initiates Opium Trafficking, Elder Brother and Foreigner Are Accessories" recorded in
the "Compilation of Criminal Cases" that occurred in Guangdong Province as an example, this article will demonstrate how
the Ministry of Justice in the Qing Dynasty maintained the ethical principle of not punishing junior family members in joint
crimes by breaking through logical boundaries in reasoning, while upholding the dignity of the criminal law and emphasizing
the ethical characteristics of the criminal law as the fundamental spirit of traditional law. The tension between legal expression
and judicial practice demonstrated in this case also provides an excellent perspective for us to deeply understand traditional
legal systems.

Keywords: The great Qing legal code; Joint crime of family members; The ringleader who initiates the crime; Responsibility

for moral education; Ethical law
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