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On the Creditor's Right to Choose the Performance in the Debt Repayment Agreement by
Set—off
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Abstract: When the parties to a debt repayment agreement by set-off do not clearly stipulate whether the original debt
is extinguished or not, the nature of such an agreement is, in principle, a new debt repayment. In this case, the original
debt and the new debt coexist, and the issue of the creditor's right to choose the performance arises. Although Article 27
of the "General Provisions of the Contract Code Judicial Interpretation" clearly stipulates that the creditor may, under
specific circumstances, choose to claim the liability for breach of contract of the new debt from the debtor or request the
performance of the old debt, the criteria for determining whether the creditor enjoys the right to choose the performance
are rather vague. It should be based on the premise that the debtor's performance of the debt repayment agreement by
set-off constitutes a fundamental breach that reduces the creditor's rights. At the same time, the time for the creditor
to exercise the right to choose the performance should be after the expiration of the performance period of the debt
repayment agreement by set-off and after the debtor still fails to perform despite being urged to do so. The method of
exercising the right to choose the performance can refer to the method of exercising the right to choose in the case of a
debt of choice as stipulated in Article 515 of the Civil Code.
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